UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

UNI TED STATES OF AMERI CA,
No. 3:98CR242 (AVC)

VS.

MARK SHAPI RO.

RULI NG ON THE DEFENDANT’ S MOTI ON FOR RECONSI DERATI ON | N RE MOTI ON
TO W THDRAW GUI LTY PLEA

On Decenber 9, 1998, the defendant appeared before the
court, waived his right to be indicted and pl eaded guilty to a
t wo- count information charging himwth bank fraud, in violation
of 18 U S.C. 8§ 1344, and Klein conspiracy, in violation of 18
US C 8 371. The plea was tendered pursuant to a witten plea
and cooperation agreenent with the governnent.

On April 21, 2000, the defendant noved to withdraw his
guilty plea pursuant to Rule 32 (e) of the Federal Rules of
Crimnal Procedure and noved for an evidentiary hearing. The
def endant clained to be innocent and to have been pressured into
pl eading guilty by a secret governnent prom se to wthhold
prosecution of his wife in exchange for his plea, and a
cooperation agreenent in which the governnent prom sed to
recommend a reduced sentence, but l|ater term nated.

On June 22, 2000, the court denied the notion, concluding
that the defendant failed to present fair and just reasons
authorizing a withdrawal of the plea and that, in addition, the

defendant failed to present significant questions concerning the



vol untariness of the plea to authorize an evidentiary hearing.

On July 7, 2000 the defendant filed a notion seeking
reconsi deration of that order. On July 28, 2000, the court
granted the notion, concluding that the defendant had presented
significant questions concerning the voluntariness of the plea to
justify an evidentiary hearing. The issues presented for hearing
were: (1) whether the governnment secretly agreed to wthhold
prosecution of the defendant’s w fe, Susan Shapiro, in exchange
for the defendant’s guilty plea and if so, whether such an
agreenent was justified; and (2) whether the governnent breached
t he cooperation agreenent in bad faith.

On August 21, 2000, and Septenber 8, 2000, the court heard
evi dence on the notion. Having considered that evidence and the
i ssues presented, the court finds: (1) the defendant has failed
to present sufficient evidence denonstrating an agreenent whereby
the governnent agreed to withhold prosecution of a third party in
exchange for the defendant’s guilty plea; and (2) the governnent
did not breach the cooperation agreenent in bad faith.
Accordingly, the court concludes that the defendant has failed to
make the required showing of fair and just reasons authorizing a
wi t hdrawal of the plea. The notion is therefore deni ed.

FI NDI NGS OF FACT

On Decenber 9, 1998, the governnent filed an information

all eging that Mark Shapiro (“the defendant”) violated the federal



bank fraud statute, 18 U S.C. 8§ 1344, by orchestrating a schene
to defraud a federally insured savings bank of approxi mately
$5.85 nmillions in loans. The information also alleged that the
def endant owned several real estate devel opnent conpanies wth
ot her unnaned individuals and that he conspired wwth themto
di vert conpany receipts to hinmself and others by keeping fal se
books and records, and failed to report such incone on his
i ndi vidual tax return, all in violation of 18 U.S.C. § 371
(“Klein conspiracy”).
I
THE PLEA AGREEMENT

A The Guilty Pl ea

On Decenber 9, 1998, the defendant entered a pl ea agreenent
with the governnent. The agreenent contained a stipulation of
of fense conduct in which the defendant admtted to his
i nvol venent in the bank fraud and Klein conspiracy. |n addition,
the defendant admtted that he: (1) commtted bankruptcy fraud;
(2) defrauded the U. S. Departnent of Housing and Urban
Devel opnent in violation of 18 U.S.C. 8§ 1010; and (3) that he
defrauded a partnership by fraudulently endorsing a check payabl e
to that partnership, deposited the proceeds into a checking
account at First National Bank controlled by his wfe, Susan
Shapiro, and then diverted a portion of those funds to his own

account.



The plea agreenent recites that “no. . . prom ses,
agreenents, or conditions have been entered into other than those
set forth in [the] agreenent” and that no other prom ses would be
entered into “unless set forth in witing, signed by all the
parties.” (See Decenber 9, 1998 Pl ea Agreenent at 6). The
agreenent was executed by and anong the defendant, the
def endant’ s counsel, M Hatcher Norris, and the governnent, by
and through Assistant U. S. Attorney Nora R Dannehy.

B. The Pl ea Allocution

On the sane day, i.e., Decenber 9, 1998, the defendant
appeared with Attorney Norris before U S. District Judge Dom nic
J. Squatrito for hearing on his election to waive indictnent and
plead guilty to the information. During the hearing, the
def endant represented to the court that he had di scussed “each
and every aspect” of the information and plea agreenment with his
attorney, and that he understood the rights he woul d be wai vi ng.
(Transcript of GQuilty Plea Hearing in re Mark Shapiro (" Shapiro
Tr.”) at 10-13 dated 12/9/98). The defendant al so described in
his own words his conduct giving rise to the charges, stating:

Shapiro: In the first court, nyself and another individual

used i nproper information to induce a bank to nake
a loan on a piece of property that they owned for
our benefit to purchase the piece of real estate.

Court: By i nproper information?

Shapiro: Fal se information.

Court: As a result of that did the bank sustain a | oss.



Shapi ro:

Court:

Shapi ro:

Yes, sir.

And as to count two of the second count?

Mysel f and anot her i ndividual inproperly reported
our incone, obstructing it fromthe U S
Governnent, and | agreed to do this with the other
i ndi vi dual .

(Shapiro Tr.at 38). The defendant al so specifically

acknow edged,

on pain of perjury!, that no one had made any

prom ses to himother than those articulated in the plea

agreenent .

Court: M. Shapiro, does this witten [plea] agreenent
that is outlined by Nora Dannehy fully and
accurately reflect your understandi ng of the
agreenent that you have entered into with the
gover nnent ?

Shapiro: Yes.

Court: Except for the prom ses contained in that witten
agreenent, has anyone nmade any prom ses that
caused you to plead guilty?

Shapiro: No.

(Shapiro Tr. at 22). Further, the court inquired as to whether

! The Court: Now, do you understand, sir, that now, having

been duly sworn, your answers to ny questions
at any time during these proceedings wll be
subj ect to penalties for perjury or for
making a false statenent if you do not answer
truthfully?

Shapi r o: Yes.

(Transcript of Guilty Plea Hearing in re Mark Shapiro at 4, dated

12/ 9/ 98)



t he def endant had been exposed to any threat or coercion,

speci fically asking:

Court: Is this plea agreenent the result of force or
threats used agai nst you or anyone near and dear
to you?

Shapiro: No.

(Shapiro Tr. at 27).

At the conclusion of the hearing, after being advised that
he could not withdraw a guilty plea, the defendant neverthel ess
stood and tendered his guilty plea.

C. Wthdraw O The Quilty Plea & The “Secret Agreenent”

Sonme seventeen nonths after the plea allocution, Attorney
Norris withdrew as the defendant’s counsel. The defendant hired
new counsel and, on April 7, 2000, he notified Judge Squatrito of
his intention to nove to withdraw his guilty plea. On April 18,
2000, Judge Squatrito transferred the matter to this court for
all further proceedings.

On April 24, 2000, the defendant filed his notion to
wi t hdraw the pl ea, asserting that although he was innocent, he
was pressured into pleading guilty by a secret agreement with the
government in which the governnent prom sed to w thhold
prosecution of his wife in exchange for his plea. H s clains,
however, were contradicted by his own statenents under oath. As
set forth above, the defendant specifically acknow edged at the

allocution that the witten plea agreenent constituted the entire



agreenent and that no prom ses outside the agreenent or coercion
were involved in his decision to plead guilty.

To convince the court that he had |lied at the allocution and
not in his notion to withdraw, the defendant submtted an
affidavit in which he clained that his counsel, Attorney Norris,
had told himof the governnent’s threat and subsequent prom se.
Wi |l e such evidence is insufficient to shoul der the heavy burden
the | aw i nposes of proving a bargain outside the record and

contrary to his own statenents under oath, see e.qg., United

States v. Nuckols, 606 F.2d 566, 568-69 (5'" Cir. 1979), the

def endant offered additional evidence to support his claim
Specifically, he pointed to a portion of the plea allocution that
hi nted of an agreenent outside the record. 1In this regard,
during the allocution, Judge Squatrito reviewed the stipulation
of offense conduct wth the defendant that recited how the

def endant had fraudul ently endorsed a check in the anount of
$84,597. 20 payable to a dissolved partnership of which the
defendant had no affiliation. The stipulation stated that the
def endant then deposited the proceeds of that check into an
account at First National Bank (“FNB’) under the nane of Laundry
Managenment Services. The only authorized signatory on the
Laundry Managenent Services account was the defendant’s wfe,
Susan Shapiro, and shortly after maeking the deposit, the

stipulation stated that the defendant transferred a portion of



t hose funds,

$42,298.50, to an account under his control at

FNB. Judge Squatrito questioned this portion of plea agreenent

(the “Norris colloquy”), stating:

Court:

Shapi ro:

Norris:

Court:

Norris:

Court:

Norris:

Court:

Norris:

There is a statement in the [stipulation of
of fense conduct] that your wife was a conduit
or involved in this, sone-

Isn't there.

[ Counsel for the defense]: | don’t believe-
yes.

Is that your wife?

[ Counsel for the defense]: Well, it only
i ndi cates that she was— and that happens to
be a fact, that she was the only authorized
signatory on an account in which certain
funds were deposited. That’'s a fact. W
stipulate to it.

|’mjust letting you know she i s sonewhat

inplicated in this. Whether or not there's
any crimnal liability is a different issue,
but she sonehow was involved in this schene.

[ Counsel for the defense]: Right. And |
woul d state, your Honor, again in the Court’s
canvass of M. Shapiro, consideration of al
this, this has been addressed by M. Shapiro,
has been the subject of discussion.

As | ong as people are awake and aware. As
soon as | see a nanme on there, | want to nmake
sure he understands, and that’'s why | went

t hrough the cooperation issue with him You
never know where the dust is going to settle
on sonething like this.

[ Counsel for the defense]: | agree. But
we - | want to indicate to your Honor that
whet her —-where the dust does settle in this
has been anticipated by M. Shapiro and his
counsel and has been addressed by us with the
gover nnent. | don't want the Court to think




we had not addressed it.

(Shapiro Tr. at 25-27) (enphasis added).

Because Attorney Norris had stated on the record that Susan
Shapiro’s situation had been “addressed” but had failed to
specify the manner, the court could not rule out that the parties
had “addressed” the situation wth the cl ainmed secret agreenent.
Therefore, the court concluded that the defendant had offered
sufficient evidence to authorize an evidentiary hearing.

At the hearing, the defendant carried a heavy burden. To
successfully withdraw his plea, he would have to show that the
pl ea was i nduced by unl awful governnment coercion. See e.qg.,

Harman v. Mbhn, 683 F.2d 834, 837 (4'" Cir. 1982). In the Second

Circuit, it is not unlawful for the governnment to pressure a
defendant into pleading guilty by threatening to prosecute a

third party. United States v. Marquez, 909 F.2d 738, 741 (2d

Cr. 1990)(governnment may threaten to prosecute a defendant’s
wife if defendant did not accept plea bargain). Governnment
pressure becomes unl awful coercion when the governnment woul d have

been without cause to charge the third party. See Marquez, 909

F.2d at 741 (prosecutor’s threat of third party prosecution nust
be justifiable); Harman, 683 F.2d at 837 (prosecutor may not

i nduce guilty plea by nmeans of threatening to indict and
prosecute the wife of an accused w thout probabl e cause).

Consequently, for the defendant to withdraw his guilty here, he



was required to prove not only that the governnment prom sed to

wi t hhol d prosecution of a third person in exchange for his guilty
pl ea, but as well that the governnment woul d have been w t hout
cause to do so.

D. Evi denti ary Heari ng

On August 21, 2000 and Septenber 8, 2000, the court heard
evi dence on the notion to wthdraw the plea. The evidence
i ncluded the testinony of the defendant’s original counsel,
Attorney Norris, the attorney enployed by Susan Shapiro, Attorney
Janes Cowdery, and the defendant hinself. The defendant
testified that although he was innocent, he lied under oath and
pl eaded guilty to spare not only his wife from prosecution, but
as well his father-in-law, Stuart Shapiro. The defendant clai ned
that, based on his understanding of the events just prior to the
pl ea, the governnent had agreed to w thhold prosecution of his
fam |y and busi ness associates in exchange for his guilty plea.
The bargain, according to the defendant, was brokered by his
counsel, Attorney Norris. Wiile the evidence did support a
finding that the defendant and the governnent reached an
agreenent through Attorney Norris in which the governnment agreed
to termnate the grand jury investigation in exchange for the
defendant’s guilty plea, there was sinply never an agreenent
wher eby the governnent agreed to withhold prosecution of a third

person in exchange for the plea.

10



As disclosed at hearing, in 1997, the governnent was | ooking
at the defendant’s role in a schene to defraud the New Haven
Savi ngs Bank as part of a grand jury investigation. The
government was al so investigating the defendant’s role in a
schenme to defraud the Internal Revenue Service through the filing
of false tax returns, including joint returns with Susan Shapiro
for the tax years 1994 and 1995, as well as the defendant’s
activities relating to various conpani es which he owned and/ or
with which he was associ ated, including SKS Mrtgage Conpany and
Laundry Managenent Services. Susan Shapiro was the president of
SKS Mort gage Conpany and, on paper, she owned the conpany. She
was the signatory on certain corporate accounts and had signed
prom ssory notes for certain |loans provided to SKS by First
Nat i onal Bank. Susan Shapiro was al so the only authorized
signatory on a Laundry Managenent Services account at First
Nat i onal Bank in which the governnent believed the defendant had
deposited fraudulently procured funds. Simlarly, the
defendant’s father-in-law, Stuart Kessler, was affiliated with
conpani es subject to the governnent’s investigation, including
SKS where Kessler was |isted as secretary. Kessler also had a
personal relationship with the main stockhol der of First National
Bank and m ght have received | oans on favorable terns as a result
of that rel ationship.

Bot h Susan Shapiro and Stuart Kessler were served with

11



subpoenas and asked to present docunentary evidence before the
grand jury. Both retained defense counsel and both responded.?
Susan Shapiro’ s defense counsel, Attorney Cowdery, testified that
t he governnent specifically told himthat Susan Shapiro was not
targeted for crimnal prosecution but that her husband was such a
target. Further, the defendant’s own | awer, Attorney Norris
(the alleged broker of the bargain) testified that there was
never an agreenment to spare Susan Shapiro and others from
prosecution in exchange for the defendant’s guilty plea. The
governnent did agree, however, to termnate the grand jury
i nvestigation in exchange for the defendant’s guilty plea.
In a letter addressed to the defendant, Attorney Norris wote the
fol | ow ng:

| have attenpted to contact you via your beeper and

have been unable to reach you. On Monday, Septenber 14,

1998, | did speak to Assistant United States Attorney

Nora Dannehy. She and | have been speaking over the

| ast couple of weeks and | had told her that | planned

to nmeet you but, as you are aware, you cancel ed those

nmeetings. She indicates that the governnent is willing

to wait no longer and if she has not heard from ne by

Thursday of this week, that is Septenber 17, 1998,

to the effect that you wish to enter into the plea that

is proposed, she will imrediately serve additional G and

Jury Subpoenas on your wife and proceed to conplete the

Grand Jury investigation and present the case for
i ndi ct ment.

2Stuart Kessler provided the grand jury with docunents
relating to SKS. Susan Shapiro, however, did not present any
evi dence because the governnent was infornmed through her defense
counsel, Attorney Cowdery, that she was not the custodi an of
records for either SKS or Laundry Managenent Services.

12



(Septenber 14, 1998 Letter from Attorney Norris to Mark Shapiro)
As the above letter indicates, the government planned to continue
the grand jury investigation, including its investigation with
respect to Susan Shapiro, unless the defendant tendered his plea.
The defendant testified that he m sunderstood the letter to
mean that the governnent would proceed to indict his wife unless
he pl eaded guilty, even though the letter says nothing of
i ndi ctment and speaks only of a grand jury investigation. The
m sunder st andi ng, the defendant clains, was due to the fact that
Attorney Norris never explained to himthe distinction between
being a target of a grand jury investigation and being a wtness
before a grand jury.
The court finds the defendant’s purported m sunderstandi ng
i ncredul ous, especially given his adm ssion that he has been |ess
than truthful in the past and, in addition, because the record
reflects that, indeed, the defendant was told the neaning of the
term*“target” prior to his election to plead guilty.
Specifically, on July 1, 1998, the defendant testified before the
grand jury. As part of that testinony, the governnent asked the

def endant the foll ow ng questions:

Gover nnent : Are you aware that you are what is called a
target of that investigation?

Shapi r o: Yes.

Gover nnent : By target, just so we are all clear on this,

what that nmeans is that you are a person who
the United States Attorney’s Ofice and the

13



Grand Jury has substantial evidence |inking

you to the comm ssion of a crine and who, in

my judgnent, is an alleged or possible

defendant in a case, do you understand that?
Shapi ro: Yes | do.

(Grand Jury Transcript, July 1, 1998 at 2-3).

THE COOPERATI ON AGREEMENT
AND | TS BREACH

A The Cooperati on Agreenent

In an effort to obtain a recommendation fromthe governnent
for a reduced sentence, the defendant entered into a cooperation
agreenent. In the agreenent, the defendant agreed to cooperate
fully with the governnent and special agents of the Federal
Bureau of Investigation and Internal Revenue Service, and to
disclose fully and truthfully all information concerning his
know edge of and participation in crimnal activities by hinself
and ot hers including bank officers at the FNB. Further, the
def endant acknow edged when signing the agreenent that he
understood that “his cooperation, testinony, statenents,
informati on and other assistance. . . nust be fully truthful,
accurate and conplete” and that “if the governnent determ ne[d]
that [he] has intentionally given false, msleading or inconplete
information or testinony;, . . .failed to cooperate fully; or
otherwwse . . .violated any provision of th[e] agreenent, then

the [g]overnnment [could] deemth[e] agreenent null and void.”

14



(Decenber 9, 1998 Cooperation Agreenent at 1-3). Like the plea
agreenent, the cooperation agreenent was executed by and anong
t he defendant, the defendant’s counsel, M Hatcher Norris, and
t he governnent, by and through Assistant U S. Attorney Nora R
Dannehy.

B. The Plea Allocution and The Cooperation Agreenent

During the plea allocution, Judge Squatrito rem nded the
defendant that, in connection with the cooperation agreenent, the
government had the discretion to determ ne whether his assistance
constituted cooperation, specifically stating that,

Court: Does [the defendant] understand that he’'s
signing this cooperation agreenent, that
there’s certain things that you have to do
wi thin the cooperation agreenent and it’s
within the discretion of the prosecution to
determ ne whet her or not you fully cooperated
and that even if you do everything you think
is correct if in their reasonable discretion,
they don’t think you did, then you don’t get
a 5K1.1, which is a potential for a downward
departure by the court? Do you understand
that, sir?

Shapi ro: Yes, sir.

C. The Def endant’ s Cooperati on

Soon after tendering his plea, the defendant began neeting
wi th the governnent in connection with the cooperation agreenent.
In furtherance of that agreenent, in February of 1999, the
def endant agreed to tel ephone a FNB of fi cer whom t he gover nnment
suspected of aiding and abetting the defendant (hereinafter, “the

FNB suspect”), in an attenpt to elicit incrimnating statenents

15



fromhim The FBI asked the defendant to tel ephone the FNB
suspect fromFBI offices in Fairfield, Connecticut. The
defendant clains that he questioned the plan, as he normally

t el ephoned the FNB suspect only fromhis honme or cellular phone,
and believed that the FNB suspect’s caller ID system would reveal
his | ocation. Moreover, he never discussed business with the FNB
suspect over the phone.

The FBI purportedly ignored the defendant’s concerns and
pressed himto nmake the call. Wth the call, the defendant
clains that the FNB suspect becane suspicious and asked him
“where are you calling from” After the call was termnated, the
def endant asserts that one of the FBI agents nade a comment to
the effect of “oh, he knows, this is no good.” Two weeks after
the call, the governnment advised himthat the cooperation
agreenent was null and void. The defendant specul ates that the
gover nnment voi ded the agreenent because the FNB suspect
di scovered that the defendant was cooperating with the
government, making his assi stance usel ess.

The governnent, on the other hand, denies that it term nated
t he cooperation agreenment because of the defendant’s failure to
provi de useful information. The governnent insists that, as
agents told the defendant on March 26, 1999, the governnent
term nated the cooperation agreenent because the defendant

wi thheld information fromthemand lied to them during the period

16



when he was obligated to cooperate.

D. The Def endant Breaches The Cooperati on Agreenent

As set forth by the governnent, the defendant breached the
cooperation agreenent by w thholding informati on concerning a
transaction in which he, through the assistance of FNB, evaded
t he paynent of over $300,000 in taxes involving an entity he
created called Olando Partners Trust. Specifically, in April of
1998, the defendant held an outstanding loan fromFNB in the
amount of $945,000. FNB initiated a collection action agai nst
hi m and, on May 19, 1998, the defendant entered into a stipul ated
judgnent with the bank whereby he agreed to nmake two paynents of
$204,000 to satisfy the loan. The stipulation stated that a
judgrment for $945,000 will be satisfied if the two paynents
totali ng $204, 000 were nade by a certain date. The judgnent al so
contained a provision authorizing FNB to assign the note to the
defendant’s w fe or her nom nee.

Bet ween May 19, 1998, and June 24, 1998, FNB contacted the
defendant and told himthat the bank woul d accept $110,000 in
satisfaction of the Ioan. The defendant did not provide the
government wth a reason for the sudden reduction. The defendant
borrowed the noney fromhis wife s personal account and delivered
it to his attorney in three checks— $100, 000; $10, 000 and

$15,000. The defendant told government agents that the $15, 000

17



was for his attorney’s legal fees and that the remaining $110, 000
went to FNB to pay off the | oan.

The defendant initially told the governnent that through the
transacti on descri bed above, Susan Shapiro had purchased the note
fromthe bank. The defendant then clained that it was either his
wi fe or her trust that bought the note so that a taxable event
woul d not be triggered. The defendant never paid his wife nor
did she make a demand for any paynent on the note. FNB never
i ssued a 1099 (forgiveness of debt) to the defendant and thus no
t axabl e event was ever triggered for the defendant. The
government inquired on several occasions as to how the deal was
structured. The defendant provided no additional information
regarding the structure of the deal to evade taxes.

The governnent |ater obtained files fromthe defendant’s
transactional and trust |lawers as well as the bank’ s | awyer.

The file held by the defendant’s trust | awyer contained trust
docunents executed by the defendant concerning the FNB
transaction. The docunents indicated that, on Decenber 17, 1998,
ei ght days after tendering his guilty plea to Judge Squatrito,

t he defendant, using the services of another |awer, created an
entity called Olando Partners Trust and, that on Decenber 17,
1998, Olando Partners Trust entered into an option agreenent
with Susan Shapiro to purchase the note for $110, 000.

I n essence, this transacti on neant that the defendant woul d

18



end up holding the note, owe nothing on the note and have
successful ly evaded paying taxes. At no tine did the defendant
informthe governnment of this aspect of the transaction, despite
repeated requests as to how the note was purchased and where the
paynment schedul e on the note stood. The files did not have any
docunents reflecting a $15, 000 paynent for |egal fees.

On March 26, 1999, federal agents confronted the defendant
with this information. The defendant did not deny that he
wi thheld information in violation of the cooperation agreenent.
Mor eover, the defendant admitted that he had |ied about the
$15, 000 paynment for |legal fees, confessing that he had kept the
money for hinself. The governnment expl ained to the defendant
that these acts constituted a breach of the cooperation agreenent
and that the agreenent was void.

According to the defendant’s original counsel, Attorney
Norris, the governnment informed himthat the cooperation
agreenent was term nated because the defendant had failed to
di scl ose an agreenent involving a trust he had created for the
purchase of the note fromhis wfe and had set up the trust
shortly after the issue of forgiveness of debt was raised by
federal agents in a cooperation neeting and al so because the
def endant had m srepresented during the cooperation agreenent the
di sposition of a particular $15,6000 that the defendant originally

stated was used for attorneys fees.
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At hearing, the defendant admtted that he did not tell the
gover nnment about the creation of Olando Partners Trust until
confronted by the governnment on March 26, 1999. The def endant
also admtted to providing false information to the governnent
regarding his use of $15, 000.

CONCLUSI ONS OF LAW

The defendant argues that he should be permtted to w thdraw
his guilty plea because he is innocent and pleaded guilty only
because the governnent prom sed him (1) that it would w thhold
prosecution of his wife and father-in-law, and (2) that he would
be offered a cooperation agreenent and, in this way, receive a
recomendation for a reduced sentence. The defendant asserts
t hat, because he was pressured into pleading guilty out of a
concern for his famly and, in any event, the governnent has now
revoked the cooperation agreenent in bad faith, the court should
allow himto wthdraw his guilty plea. As set forth nore fully
bel ow, the court is unpersuaded that there exists a fair and just
reason authorizing a withdrawal of the plea. Accordingly, the
notion is deni ed.

“Motions to withdraw guilty pleas before sentencing are

governed by Federal Rule of Crimnal Procedure 32 (e).” United

States v. Torres, 129 F.3d 710, 715 (2d Cr. 1997). Al though
Rule 32 (e) provides that “a defendant nmay nove to withdraw a

guilty plea upon a showng of a ‘fair and just reason,’ it is
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basic that ‘a defendant has no absolute right to withdraw his

guilty plea.”” 1d. (quoting United States v. Wllians, 23 F.3d

629, 634 (2d Cir. 1994)). “Rather, the defendant has the burden
of satisfying the trial judge that there are valid grounds for
wi t hdrawal , taking into account any prejudice to the governnent.”

United States v. Lasky, 23 F. Supp. 2d 236, 239 (E.D.N. Y. 1998).

For a defendant to make a showi ng of “valid grounds,” that is, a
fair and just reason, he “nust raise a significant question about
the voluntariness of the original plea.” Torres, 129 F. 3d at
715. The factors assessed are: (1) the defendant’s proffered
reasons; (2) whether there has been an assertion of | egal
i nnocence and the anount of time that has el apsed between the
plea and the notion to withdraw, and (3) whether the governnent
woul d be prejudiced by the notion.” Lasky, 23 F. Supp. 2d at 239.
Applying the factors set forth above, the court concl udes
that no “fair and just reason” exists to justify a w thdraw of
t he pl ea.

(1) The Defendant’s Proffered Reasons

A The “Secret Agreenent.”

The evi dence at hearing denonstrated that the governnent
never agreed (secretly or otherwise) to withhold prosecution of
Susan Shapiro, Stuart Kessler or anyone el se in exchange for the
defendant’s plea of guilty. The evidence did denonstrate,

however, that the governnment agreed to term nate the grand jury
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i nvestigation in exchange for the defendant’s guilty plea. The
def endant nami ntains that he reasonably m sunderstood this
agreenent as an agreenent to w thhold prosecution of Susan
Shapiro and/or Stuart Kessler in exchange for his plea because:
(1) his counsel, Attorney Norris, never discussed the difference
bet ween being the subject of a grand jury subpoena versus bei ng
the target of a grand jury investigation;(2) he is a |ay person
wi thout formal legal training; (3) his counsel, Attorney Norris,
wote to himand intimated that the defendant’s famly would be
subject of the grand jury investigation; and (4) in the
defendant’s view, an indictnment of either Susan Shapiro or Stuart
Kessl er was reasonabl e, as both individuals carried official
roles in conpani es subject to investigation and, the status of
each individual could have changed if the grand jury process was
all owed to proceed in the absence of his plea.

Assum ng for purposes of discussion only that the defendant
reasonably believed that he was pleading guilty to spare his wfe
and father-in-law from government prosecution,?® the defendant’s
bel i ef, however coercive, does not render his election to plead
guilty involuntary or otherwise invalid. 1In the Second Crcuit,

a plea agreenent may be reached “in response to a prosecutor’s

® As set forth in the court’s findings of fact, supra, the
court has found that the defendant did not suffer fromsuch a
m sunder st andi ng. The court will assune there was a
m sunder st andi ng for purposes of discussion only.
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justifiable threat to prosecute a third party if the plea is not

entered.” United States v. Marquez, 909 F.2d 738, 741 (2d G

1990). Such agreenents are often reached on prom ses by the
government to withhold prosecution or provide favorable treatnent

to a defendant’s spouse. See e.q., Marquez, 909 F.2d at 741

(governnent would offer defendant’s wife a plea bargain only if
def endant pl eaded guilty). A federal court will not recognize
such a bargain, however, when there is proof that the governnent
woul d have been w thout cause to charge the third party. Harman,
683 F.2d at 837 (prosecutor may not induce guilty plea by neans
of threatening to indict and prosecute the wife of an accused

wi t hout probabl e cause).

Here, assum ng that the governnent’s prom se to end the
grand jury investigation constituted a prom se to w thhold
prosecution of Susan Shapiro and Stuart Kessler, and the
def endant accepted this prom se in exchange for his guilty plea,
such a bargain would be conpletely | awful unless the defendant
was al so able to show that the governnent would have been w t hout
cause to charge Susan Shapiro and Stuart Kessler. The defendant
sinply failed to present any evidence on this issue and, to the
contrary, argued that his m sunderstanding of the bargain was due
in part to his perceived reasonabl eness of such a charge.
Accordingly, there is no ground for the conclusion that the

guilty plea was nade under invalid conditions.
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There was al so no evidence that the pleas was involuntarily
tendered. The hearing transcript reveals that, at the tine of
the guilty plea, the court conducted an exhaustive allocution
with the defendant. There, the court established that the
defendant fully understood the charges against himand the rights
that he would be waiving as a result of pleading guilty. The
court questioned the defendant with respect to the plea
agreenent, and the defendant stated that he had reviewed the plea
agreenent with his attorney and that the agreenent nmet with their
approval. Assum ng that the defendant reasonably believed that
he was tendering his plea in exchange for a governnent agreenent
to withhold prosecution of Susan Shapiro and Stuart Kessler, the
record of that colloquy does not reflect any dissatisfaction with
the arrangenent. The defendant was given every chance by Judge
Squatrito to rai se any concerns, questions or anxieties about the
plea. The court is therefore persuaded that the defendant fully
acknow edged the voluntariness of his plea and that the plea was
made with full know edge of all the circunstances. Accordingly,

t he defendant has failed to nake the required show ng of fair or
just reasons authorizing a withdrawal of the guilty plea.
B. The Cooperation Agreenent

The defendant next asserts that the governnent voided the

cooperation agreenent in bad faith and therefore, he should be

permtted to wwthdraw his guilty plea. Specifically, the
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def endant asserts that the government voided the agreenent after
determ ning that his further cooperation would be usel ess since
the FNB suspect had di scovered that he was cooperating. The
governnent, by its account, denies that it termnated the
cooperation agreenent because of the defendant’s failure to
provi de useful information and maintains that, as the governnent
informed himon March 29, 1999, the governnent voided the
agreenent because he withheld information fromthemduring their
investigation. Specifically, as set forth by the governnent, the
def endant breached the cooperation agreenent by w thhol di ng
i nformati on concerning a transaction in which he, through the
assi stance of FNB, evaded the paynment of over $300,000 in taxes
involving an entity he created called Ol ando Partners Trust, and
lied to the governnent concerning his use of a particul ar
$15, 000.

Ordinary principles of contract |law apply to plea and

cooperation agreenents. United States v. Hon, 17 F. 3d 21, 26 (2d

Cr. 1994). Wile contract principles guide the interpretation
of these agreenents, they “do not govern the avail abl e renedies
for breach.” 1-95-CV-553 pl. v. 1-95-CVv-553-D1, 75 F.3d 135, 136

(2d Cir. 1997) (citing Santobello v. New York, 404 U S. 257, 262-

63 (1971) and United States v. Bohn, 959 F.2d 389, 391 (2d G r

1992)). \here the governnment is in breach, the defendant can

seek specific performance or withdraw his plea. 1d. at 136-37.
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VWhere, on the other hand, the defendant is in breach, the
government is relieved of its obligations under the agreenent but

t he defendant may not withdraw his plea. Hentz v. Hargett, 71

F.3d 1169 (5th Cr. 1996). The governnent’s decision to void a

cooperation agreenent nust be made in good faith. United States

V. Resto, 74 F.3d 22, 25 (2d G r. 1996).

The cooperation agreenment in this case gave fair notice to
t he defendant that “his cooperation, testinony, statenents,
informati on and other assistance. . . nust be fully truthful,
accurate and conplete” and that “if the governnent determ ne[d]
that [he] has intentionally given false, msleading or inconplete
information or testinony;, . . .failed to cooperate fully; or
otherwwse . . .violated any provision of th[e] agreenent, then
the [g]overnment [could] deemth[e] agreenent null and void.”
(Decenber 9, 1998 Cooperation Agreenent at 1-3). Mbreover, at
the guilty plea hearing, the court specifically advised the
def endant that:

Court: Does [the defendant] understand that he’'s
signing this cooperation agreenent, that
there’s certain things that you have to do
wi thin the cooperation agreenent and it’s
within the discretion of the prosecution to
determ ne whet her or not you fully cooperated
and that even if you do everything you think
is correct if in their reasonable discretion,
they don’t think you did, then you don’t get
a 5K1.1, which is a potential for a downward

departure by the court? Do you understand
that, sir?
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Shapiro: Yes, sir.
(Shapiro Tr. at 17).

At hearing on the notion to withdraw the plea, the defendant
admtted that he did not tell the government about the creation
of Olando Partners Trust until confronted by the governnent on
March 26, 1999. The defendant also admtted to providing fal se
information to the governnent regarding his use of $15, 000.
Because the cooperation agreenent specifically stated that the
governnment could termnated the agreenent if it determ ned that
t he def endant gave fal se, m sleading or inconplete information,
and the evidence denonstrated that, indeed, the defendant did
provi de such fal se and m sl eading information, the court
concl udes that the governnent did not term nate the agreenent in
bad faith. Because there is no evidence that the agreenment was
termnated in bad faith, there is no fair and just reason
presented here for authorizing a withdrawal of the guilty plea.

(2) Legal Innocence & Timng

I n assessing whether fair and just reasons exist to
authorize a wthdraw of a guilty plea, courts also consider the
ci rcunst ances surroundi ng any assertion of |egal innocence and

the timng of the assertion. See e.q., United States v. Joslin,

434 F.2d 526, 530 (D.C.Cr. 1970) (district court erred in
denying notion to withdraw guilty plea where a defendant, charged

with burglarizing a senator’s home, failed to point out the house
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during a tour of houses he admtted to burglarizing, and where
t he def endant cl ai med i nnocence within a day after pleading

guilty); United States v. Torres, 129 F.3d 710, 715 (2d Cir

1997) (district court did not abuse discretion in denying notion
to wthdraw guilty plea where evidence denonstrated that, anong
ot her things, the defendant waited over seven nonths to nove
formally to withdraw his plea).

In this case, the circunstances surroundi ng the defendant’s
assertion of innocence do not mlitate in favor of authorizing a
wi thdraw of the guilty plea, especially where, as here, the
def endant waited over seventeen nonths after pleading guilty to
cl ai m hi s innocence.

(3) Prejudice To The Governnent

In determ ning whether fair and just reasons exist to
authorize a withdraw of a guilty plea, the court may consider any

prejudice to the governnment. United States v. Gonzales, 970 F. 2d

1095, 1100 (2d Cr. 1992). The governnent, however, need not
denonstrate prejudi ce where the defendant fails to show
sufficient grounds to justify withdrawal of the plea. 1d.; see

also United States v. Torres, 129 F. 3d 710, 715 (2d Gr. 1997).

Because the defendant has failed to show sufficient grounds
to justify withdrawal of the plea, the court need not consider
the prejudice that would certainly inure to the governnent with a

w t hdrawal of the guilty plea.
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CONCLUSI ON

It is hereby ordered that the defendant’s notion for
reconsi deration is GRANTED (docunent no. 44). As set forth
above, the relief requested is DENIED. The Court’s June 22, 2000
ruling denying the defendant’s notion to wthdraw his guilty plea
is therefore affirned for the reasons set forth herein. The
defendant is ordered to appear for sentencing on Thursday,
January 25, 2001 at 11:00 am

It is so ordered this 4th day of January, 2001 at Hartford,

Connecti cut.

Al fred V. Covello
Chief United States District Judge
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